
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



223 

Secretary Scott. I may be permitted, Mr. Chairman and gen- 
tlemen, merely to say, in conclusion, that the writer of this letter, 
who has since died, was one of the very few honorary members of the 
American Society of International Law. 

The Chairman. The question "What is the international obliga- 
tion of the United States, if any, under its treaties, in view of the 
British contention ?" is the next. 

It will be presented first by Mr. Hannis Taylor, of the Bar of the 
Supreme Court of the United States, formerly Minister to Spain. 

Mr. Taylor. Mr. Chairman, Ladies and Gentlemen: I have just 
heard with profound regret of the death of Professor Westlake, with 
whom I had for some years very pleasant relations. Not very long 
ago he was good enough to send me the last edition of his great work 
on International Law, which I have always near me. Next to Thomas 
Erskine Holland, I regard him as the clearest and most authoritative 
writer upon international law Great Britain has produced since the 
death of Hall. 

THE RULE OF TREATY CONSTRUCTION KNOWN AS 
REBUS SIC STANTIBUS. 

Address of Honorable Hannis Taylor, of the Bar of the Supreme 
Court of the United States, formerly American Minister to Spain. 

At the end of a century of peace between Great Britain and the 
United States we have a pending problem, whose solution is to test 
the strength of the so-called moral alliance now existing between the 
two grand divisions of English-speaking peoples. That moral alliance 
made a tremendous advance after Lord Salisbury was wise enough to 
accept, in 1895, our supreme arbitrating power in the New World as 
asserted by President Cleveland and Mr. Olney in the Venezuelan 
boundary controversy. Great Britain simply enlarged that policy of 
conciliation Avhen in 1901 she practically abrogated the Clayton-Bulwer 
Treaty with the avowed purpose of advancing the construction of a 
ship canal "by whatever route may be considered expedient." Great 
Britain really had nothing to give up in abrogating that treaty which, 
as a whole, rested upon the assumption that Europe was to have an 
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interest in the canal because European capitalists were to build it. 
The fact that not one dollar of European money was ever invested 
in the enterprise, deprived the basic idea of the transaction of its 
raison d'etre. As Great Britain's claim of a protectorate over the 
Mosquito Indians in Nicaragua was in open defiance of the Monroe 
Doctrine, and without legal or moral foundation, her case can draw 
no strength from that source. 

Is that statement justifiable? In a notable speech made in the 
Senate of the United States on January 21, 1913, the Honorable Elihu 
Root said Great Britain had "a protectorate over the Mosquito coast, a 
great stretch of territory upon the eastern shore of Central America 
which included the river San Juan and the valley and harbor of San 
Juan de Nicaragua, or Greytown. All men's minds then were concen- 
trated upon the Nicaragua Canal route, as they were until after the 
treaty of 1901 was made. * * * Great Britain did surrender her 
rights to the Mosquito coast, so that the position of the United States 
and Great Britain became a position of absolute equality." Against 
that statement, in which Senator Root has made a forceful summary 
of all that can possibly be said in favor of the British claim, I desire 
to set some extracts from a remarkably calm and lucid monograph 
entitled Great Britain and the Panama Canal, published on April 10, 
1913, at Heidelberg, by George C. Butte, who says "the writer has 
endeavored to consider all questions from an objective standpoint — 
'sachlich,' as the Germans expressively say. This has been made the 
more possible, because the writer, being in a 'neutral' land, has at least 
remained uninfluenced by local sentiment." This manifestly impar- 
tial writer, after describing the treaty of December 12, 1846, with 
Colombia (which he declares was "a defensive alliance directed against 
the only Power that was at that time hovering about these coasts"), 
says: "Following the treaty of 1846 relating to the Panama route, 
agents of the United States were active also in negotiating with the 
Government of Nicaragua for the control of the Nicaragua route (the 
Hise-Selva convention of June 21, 1849, and the Squier-Zepeda gen- 
eral treaty of September 3, 1849). To offset this diplomatic advan- 
tage, Great Britain was seizing territory on one pretext or another 
along the Mosquito coast and in Belize and threatening to take the 
port of San Juan de Nicaragua (Greytown) in order to get the strategic 
control over the proposed interoceanic highway by way of Lake Nica- 
ragua. The control of this canal route, important as it was thought 
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to be to the welfare and safety of the. United States, was apparently 
to be won only at the cost of another vital national policy, namely, 
that the Western Hemisphere should not be made a field of future 
colonization by European Powers." Will any one attempt to deny 
that that is a perfectly fair statement of the conditions under which 
Great Britain, in open defiance of the Monroe Doctrine, was "seizing 
territory on one pretext or another along the Mosquito coast and in 
Belize and threatening to take the port of San Juan de Nicaragua 
(Greytown) in order to get the strategic control over the proposed 
interoceanic highway by way of Lake Nicaragua." Whatever moral 
equity vested in Great Britain under the terms of the Clayton-Bulwer 
Treaty, rested upon that basis alone. 
After reaching that conclusion, Mr. Butte says : 

Just how much of the Clayton-Bulwer Treaty, if any, was in 
force at the time it was superseded in 1901, and what fragments 
of it, if any, had any practical application to the radically changed 
conditions, is one of the riddles of diplomacy which some modern 
CEdipus may solve. We shall in a subsequent paragraph hazard 
an opinion as to the meaning of the reference in the preamble of 
the Hay-Pauncefote Treaty to Article VIII of the Clayton- 
Bulwer Treaty. * * No more fundamental error is com- 
mitted generally by those defending the British view in the pres- 
ent controversy than appears in the following statement of the 
government's protest. "The Hay-Pauncefote Treaty does not 
stand alone. It was the corollary of the Clayton-Bulwer Treaty 
of 1850." The Hay-Pauncefote Treaty contains five articles and 
the very first article unconditionally abrogates the treaty of 1850. 
Article I: "The High Contracting Parties agree that the present 
treaty shall supersede the aforementioned convention of the 19th 
of April, 1850." It would be difficult to say any more clearly that 
the parties intended to give that maimed and decrepit instrument 
a decent burial. * * * It is unreasonable to advance claims 
which magnify the relation and enlarge the rights of Great Britain 
beyond those she would have had if the canal had been constructed 
in 1850. In 1901, the British Government itself declared that it 
had no intention then of giving "to Article VIII of the Clayton- 
Bulwer Treaty a wider application than it originally possessed." 
* * * The Clayton-Bulwer Treaty, it should be emphasized, 
was never at any time in effect as to any canal route but the 
Nicaragua route. Before 1901, the United States was entirely 
Iree to build an isthmian canal without consulting Great Britain, 
by any one of the other eighteen different routes that had been 
surveyed and declared feasible. By virtue of her treaty of 1846 
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with New Granada, she was directly and solely charged with the 
protection of the Panama route. Great Britain was well aware 
of these facts. They gave her concern. * * * 

We believe the meaning of the Hay-Pauncefote Treaty can be 
found within the four corners of the treaty itself. "To go else- 
where in search of conjectures, is to endeavor to elude it." From 
the standpoint of abstract justice, the pretension of Great Britain 
that she should be put on the same footing as respects the use and 
enjoyment of the Panama Canal as the United States seems pre- 
sumptuous. The restriction which she invokes against the sov- 
ereign right of the United States to enact legislation affecting its 
internal affairs, must appear in express language in the Hay- 
Pauncefote Treaty. No mere implication or argumentative deduc- 
tion will suffice. And if we adopt the rule Lord Clarendon applied 
against the United States in construing the Clayton-Bulwer Treaty 
in the case of the Mosquito Indians, to the effect that "the true 
construction of a treaty must be deduced from the literal meaning 
of the words employed in the framing," it will be hard indeed for 
Great Britain to prove her claims. 

And yet far be it from me to belittle Great Britain's good and wise 
motives in doing all she could to advance the building of an inter- 
oceanic canal. The interests of civilization demanded it; the interests 
of the moral alliance between Great Britain and the United States 
demanded it; and she was sincerely anxious to advance both. Let 
us never forget that through the canal at Panama the fleets of Great 
Britain and the United States are to unite as a great police force for 
the preservation of the peace of the world. ' It is not a good time to 
quarrel just at the moment when we are about to join hands in such 
an undertaking. And here it may be well to remember that we have 
already made a bad beginning. Through a restless and unnecessary 
impatience we committed an unparalleled act of international violence 
in taking away the Canal Zone from Colombia. Despite the treaty 
of 1846, wherein we solemnly guaranteed her sovereignty over the 
isthmus, we ended that sovereignty through a transaction which has, 
I fear, shocked the sensibilities of the world. Does it not, therefore, 
behoove us to be calm, discreet, fair-minded in dealing with the sec- 
ond great question of international law and diplomacy which the build- 
ing of the canal has presented for solution? 

Every one who has had any diplomatic experience knows that a 
great deal depends upon the form in which a question of international 
law or diplomacy is stated. In one form it will arouse every possible 
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antagonism; in another it will draw all minds towards conciliation. 
Nothing could be more unfortunate, more untactful, than the form 
in which the question of canal tolls is now pending. A large body of 
our citizens, if not a majority of them, believe that the regulation of 
tolls in a canal built with $400,000,000 of our money (without a single 
foreign contribution) through our own territory is purely a domestic 
question with which foreign nations have nothing to do whatever. 
Upon that theory the Congress of the United States has acted al- 
ready; it has disposed of the question upon that basis. When, under 
those circumstances, Downing Street demands the repeal of that Act 
of Congress, no matter how respectful the terms of the -demand may 
be, a large body of our people, probably a majority, are up in arms 
against what they denounce as an insolent attempt at foreign dicta- 
tion. Under such conditions I feel sure that the Act in question can 
not be repealed. If it could be, through the driving force of the party 
to which I belong, I believe it would wreck its future. The need of 
the hour is to suspend the menacing and probably hopeless contest in 
Congress for the repeal of the Act to which Great Britain objects, 
until diplomacy can find a path leading to compromise and con- 
ciliation. 

As treaties stand upon a basis of their own, entirely apart from pri- 
vate" contracts, the law of nations has always recognized the fact that 
all such agreements are necessarily made subject to the general under- 
standing that they shall cease to be obligatory so soon as the conditions 
upon which they were executed are essentially altered. The principle 
that all treaties are concluded upon the tacit condition, rebus sic stanti- 
bus, clearly recognized by Grotius (Chap. XVI, s. XXV, et seq.) and 
Vattel (Book 2, c. 13, s. 200) has been denied by no modern author- 
ity. Hall, the greatest of the recent English publicists, whose book 
is the vade mecum of the British Foreign Office, declares in his work 
on International Law, s. 116, that neither party to a treaty "can make 
its binding effect dependent at will upon conditions other than those 
contemplated at the moment when the contract was entered into; 
and, on the other hand, a contract ceases to be binding so soon as any- 
thing which formed an implied condition of its obligatory force at the 
time of its conclusion is essentially altered." Mr. Oppenheim, now 
professor of international law in the University of Cambridge, has 
in his great work, Vol. I, p. 550, sec. 539, said: "It is an almost 
universally recognized fact that -vital changes of circumstances may 
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be of such a kind as to justify a party in notifying an unnotifiable 
treaty. The vast majority of publicists, as well as all the govern- 
ments, of the members of the family of nations, agree, that all treaties 
are concluded under the tacit condition rebus sic stantibus." In my 
own work on International Public Law, s: 394, 1 have stated the matter 
in this way : "So unstable are the conditions of international existence, 
and so difficult is it to enforce a contract between states after the state 
of facts upon which it was founded has substantially changed, that all 
such agreements are necessarily made subject to the general under- 
standing that they shall cease to be obligatory so soon as the condi- 
tions upon which they were executed are essentially altered." Having 
thus restated the rule, it was not strange, perhaps, that I should have 
been the first to apply it to the construction of the Hay-Pauncefote 
Treaty of 1901, which contemplated the building of an interoceanic 
canal by the United States in foreign territory. It seems to me that 
a radical breach of the tacit condition, rebus sic stantibus, occurred 
when in November, 1903, the Canal Zone became, by purchase, the 
domestic territory of the United States. It is hard to deny that by 
that event the tacit condition, rebus sic stantibus, was broken. And 
yet the subject is a delicate one, — it should be approached with great 
calmness, great caution. The existence of the rule, rebus sic stanti- 
bus, as applied to the construction of treaties, has never been denied, 
so far as I know, and it is not at all likely that Great Britain will deny 
its existence in the present instance. 

On the other hand, controversy is almost sure to arise as to its 
application to the facts of a particular case, whenever it is invoked. 
As it will always be possible to invent some specious reason for in- 
voking the rule in any case in which a treaty is at all ancient, the 
burden should always be cast upon the party who sets it up to dem- 
onstrate clearly that the state of facts upon which the treaty was 
founded has been "essentially altered." 

All of the contemporaneous evidence demonstrates beyond any 
doubt whatever that no one contemplated the possibility of the United 
States acquiring the territory through which the canal was to be built 
when on November 18, 1901, the* Hay-Pauncefote Treaty was con- 
cluded. Just two years thereafter, on November 18, 1903, Mr. Bunau 
Varilla, the accredited representative of Panama, signed with Secre- 
tary Hay the so-called Treaty of Panama, which was duly ratified. 
By its terms it granted to the United States in perpetuity a zone of 
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land and land under water for the construction, operation, mainte- 
nance, protection and sanitation of the canal, of the width of ten miles, 
beginning in the Caribbean Sea and extending to and across the 
Isthmus of Panama into the Pacific Ocean, excepting the cities of 
Colon and Panama. The treaty grants to the United States "all the 
rights, power and authority within the zone mentioned * * * 
which the United States would possess and exercise if it were the 
sovereign of the territory within which said lands and waters are 
located to the entire exclusion of the exercise by the Republic of Pan- 
ama of any such sovereign rights, power or authority." Great Britain's 
recognition of the present situation has been thus expressed : but "now 
that the United States has become the practical sovereign of the canal 
His Majesty's Government do not question its title to exercise bellig- 
erent rights for its protection." In order to protect the condition of 
things fixed by the Hay-Pauncefote Treaty, from disturbance from any 
revolution that might occur in any of the countries which the canal was 
to traverse, it was provided in the treaty "that no change of territorial 
sovereignty or of the international relations of the country or coun- 
tries traversed by the before-mentioned canal shall affect the general 
principle of neutralization or the obligation of the high contracting 
parties under the present treaty." 

No serious person will ever attempt so to distort these plain and 
explicit terms as to make it appear that they were intended to cover 
the then entirely unforeseen acquisition of the territory now known 
as the Canal Zone, by the United States. In the first place, the ex- 
plicit terms used exclude such an idea. The terms of the treaty fix the 
fact that the "change of territorial sovereignty" referred to was such 
change as might take place in "the country or countries traversed by the 
before-mentioned canal." As the country or countries to be traversed 
were thousands of miles from the limits of the United States, there 
can be no possible doubt, no possible ambiguity as to the meaning in- 
tended. The clause was naturally inserted to guard the treaty against 
impairment by the not infrequent revolutionary changes that period- 
ically occur in Latin America, — it had no possible reference to the 
acquisition of sovereignty by the United States, a contingency of 
which no one then dreamed. 

Mr. Butte opens the monograph, heretofore quoted, with this state- 
ment : "He deceives himself grievously who believes the United States 
made the stupendous sacrifice of human energy and public money 
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necessary to build the Panama Canal, 'the greatest liberty man has 
ever taken with nature/ with any other purpose in view than the national 
advantage of the United States — commercial and, above all, political ad- 
vantage." Through our own unaided efforts, and the expenditure of 
$400,000,000 of our own money, we are about to realize the dream of 
centuries, — a dream in which Goethe indulged as early as 1827, wish- 
ing at the same time that his life might be prolonged fifty years so that 
he could see it realized. What candid mind is willing to declare that 
the conditions under which we are now completing this great enter- 
prise, at our own expense, through territory as completely our own 
as the District of Columbia, are not "essentially" different from the 
conditions existing in 1901, when we undertook to build the canal 
through foreign territory? Who can believe that if we were conclud- 
ing the Hay-Pauncefote Treaty today, we would make any stipulation 
with a foreign Power, not contributing one cent to the enterprise, to 
the effect that we shall not exercise the sovereign right to legislate as 
to our own property and our own citizens within our own territory, 
without the consent of that foreign Power, — especially when we re- 
member that the Clayton-Bulwer Treaty was never in effect as to any 
route but the Nicaragua route? 

The conclusion is irresistible that by the radical changes wrought 
in conditions existing at the time the Hay-Pauncefote Treaty was 
made, through the subsequent purchase of the Canal Zone by the 
United States, the treaty as a whole became voidable. Or, to use the 
words of Professor Oppenheim, the vital change wrought by the sub- 
sequent purchase of the Canal Zone, rendered an otherwise "un- 
notifiable treaty" notifiable. Under the universally accepted rule of 
rebus sic stantibus, so luminously expounded by the greatest of the 
recent English publicists, we have the right and Great Britain has the 
right to call a diplomatic conference in order to make such modifica- 
tions in the terms of this voidable or "notifiable" treaty as either party 
may desire. We may admit, if we see fit, for the sake of the argu- 
ment at least, that the expression "all nations" in Article 3 of the 
treaty was originally intended to include the United States. If it 
did, we now have a perfect right, under the rule of rebus sic stantibus, 
to demand a modification as the treaty, as a whole, has become void- 
able, or "notifiable," because the conditions upon which it was exe- 
cuted have been "essentially altered" through subsequent events. 
There is not the slightest danger of the British Foreign Office denying 
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that universally admitted rule for the construction of treaties, first, 
because Great Britain is estopped by the expositions of her own pub- 
licists; second, because she is estopped by her diplomatic action in 
conceding the principle to Russia when in 1870 that country claimed 
the right to be released, through subsequent events, from some, of the 
vital provisions of the Treaty of Paris relating to the Black Sea. 
Let us then transfer this controversy at once from the halls of Con- 
gress to the cabinets of diplomacy, where it can be dealt with dispas- 
sionately and tactfully, with an honest desire to reach a conclusion 
just and honorable to both nations. After many years of effort to 
expound, as one unbroken story, the constitutional and political his- 
tory of the English people on both sides of the Atlantic, I am as de- 
voted as any American citizen can be to the maintenance of that great 
moral alliance upon which depends, to so great an extent, the future 
peace of the world. That moral alliance, so strong in recent years, may 
be materially weakened in the near future by bungling mismanage- 
ment. For the moment we have the cart before the horse. Let diplo- 
macy first suggest such modifications in existing legislation as may be 
necessary to carry out the result which diplomacy may reach. 

Above all let us prevent at this time a debate in the two houses of 
the American Congress whose only fruit will be bitterness and recrim- 
ination. Mr. Butte, writing in a "neutral" land, with his mind "un- 
influenced by local sentiment," has said : 

Four solutions of the controversy may be considered : 
(1) Diplomatic negotiations which may lead to mutual con- 
cessions and an amicable settlement; (2) arbitration before the 
Permanent Court of Arbitration at The Hague; (3) arbitration 
before a commission or court composed solely of American and 
British subjects ; (4) submission of the controverted questions to 
the Supreme Court of the United States. The first appears to 
the writer to offer the best hope of a settlement. 

I believe that under existing conditions, "diplomatic negotiations" 
offer the only hope of a settlement, — of such a settlement as every one 
true to the existing moral alliance between Great Britain and the 
United States should strive to bring about. 

The Chairman. Professor Amos S. Hershey, Professor of Po- 
litical Science and International Law in Indiana University, will pre- 
sent the question from the negative point of view. 



